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CPI Nl ON AND ORDER ON RENMAND

On April 6, 1993, the United States Court for the District
of Colunbia Circuit remanded this case to the Board for "nore
particul ar fact-findings and clearer reasoning." (Mem at 1).
The parties have avail ed thensel ves of the opportunity to file
addi ti onal subm ssions after remand.

NTSB Order EA-3349, served July 19, 1991 (reconsideration
deni ed, NTSB Order EA-3451, served Decenber 19, 1991), granted

the Adm nistrator's appeal and reversed the |aw judge's deci sion
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t hat respondent did not violate specified sections of 14 C F.R
Part 135 by operating flights for conpensation or hire after his
conpany's Part 135 authority had been revoked.*?

The conpl aint (order of revocation) alleged, anong ot her
t hi ngs, that respondent had operated over two hundred cargo and
passenger-carrying flights on behalf of Buffal o Express Airline,
Inc. (BEA), for conpensation or hire when BEA's Part 135
operating certificate had been revoked by the Federal Aviation
Administration (FAA).? The |aw judge's reversal of the
Adm nistrator's order was predi cated on her determ nation that
Air Maryland, Inc. (AM), not respondent, exercised control over
all flights.

In Orders EA-3349 and EA-3451, the Board focused on a
handful of flights that AM did not control and as to which,
therefore, the rationale relied on by the |law judge to exonerate
respondent could not apply.® For a nunber of reasons articul ated
by the Board, it was concluded that respondent exercised
operational control over these flights. For exanple, there were
three flights to and from Canada and neither AM nor its
princi pal, Robert Cadwal ader, had authority to operate in Canada.

Respondent suggested that the Canadian flights were arranged for

INTSB Order EA-3499, served February 27, 1992, denied
respondent’'s request for a stay pending judicial review

’Respondent owned BEA.
3These flights consisted of two groups--flights to Canada as

well as flights after AM unilaterally termnated its operating
agreenent wth BEA
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privately between the passengers and the owners of the aircraft.?
The Board noted that there was no evidence that the owners
possessed Part 135 authority and relied on the fact that the
aircraft has been | eased by the owners to BEA and the flights
were conducted by pilots associated with BEA. There were al so
several flights after AM unilaterally termnated its operating
agreenent with BEA, and respondent's wife testified she or her
husband arranged for these flights through the owers of the
aircraft.® In further support of its conclusion that these were
Part 135 flights controlled by respondent, the Board noted that
the bills were generated by and paynent made to BEA and that the
custoner for which nost of these flights were flown was one of
BEA' s regul ar custonmers and the anount charged for such flights
was precisely the anmount previously charged this custoner by BEA
for admttedly Part 135 operations.

The Court found that the Board's view that several flights
to Canada coul d not have been conducted by AM because it |acked
authority to operate in Canada was insufficient to establish that
respondent operated the flights since respondent al so | acked
authority to operate in Canada: "Obviously lack of Part 135
authority proves nothing, for even absent such authority, AM,
BEA, Cadwal ader, Broderdorf, sone other party, or sone

conbi nation thereof could have had operational control over the

“First Buffalo Leasing owned the aircraft which it |eased to
BEA. Respondent was one of five 20% stockhol ders of First
Buf fal o Leasi ng.

®Respondent had an ownership interest in the aircraft.
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flights to Canada.” (Mem at 2). The Court further noted: "In
t he absence of a nore sufficient explanation why any flight
aut hori zed by BEA necessarily was under the operational control
of David Broderdorf, the seven unauthorized flights on which the
Board relies provide questionable support for the Board's
revocation." (Mem at 3). The Court acknow edged t hat
respondent appeared to have been the driving force behind BEA s
operations, but was troubled that the Board deened respondent the
alter ego of BEA throughout the period during which the allegedly
illegal flights were being conducted w thout additional
expl anation of why people other than respondent m ght not have
controlled the unauthorized flights.

The Adm nistrator had to prove by a preponderance of the
evi dence that respondent operated the flights for conpensation or
hire. The law judge's rationale for finding that respondent
controlled none of the flights cited in the conplaint-- because
AM operated the flights--could not cover the flights we cited
that were indisputably not operated by AM. W recogni ze that
our unchal |l enged determ nation that AM did not control these
flights would not in and of itself establish that respondent
operated these flights, and we believed that our reasoning, as
summari zed above, was sufficient to support the allegation that
respondent had operated them Inasnmuch as the Court found these

reasons wanting® and we have nothing to add to our previous

®The Court suggested that there were other possible
contenders for having controlled these flights, nost notably M.
Peter Horn, who respondent hired to be President of BEA after the
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expl anation of the core of our reasoning, the Board is
constrained to reverse its findings that respondent operated the
flights the Board focused on in Orders EA-3349 and 3451.

As to the remaining flights that were allegedly operated by
respondent for conpensation or hire, the Adm nistrator has not
persuaded us that the | aw judge's findings which were based
| argely on her assessnment of the credibility of testinony nust be
reversed. The law judge listened to the testinony, conpared the
operation before and after the revocation of BEA's Part 135
certificate, and concluded that respondent did not continue to
exert operational control over the flights after the revocation
of BEA's certificate. W note in this connection that the |aw
j udge approached this case with outspoken skepticismtowards
respondent's position--in response to his counsel's opening
statenent, the |aw judge volunteered that "I tell you it snells
to high heaven" (Tr. 30)’ but she neverthel ess upon conpletion of
(..continued)
revocation of its certificate. It was M. Horn's undi sputed
testinmony that he was hired to handle the recertification of BEA
and that he would not exercise operational control over BEA
unless and until it requalified for certification, which it had

not succeeded in doing by the tinme of the hearing in this case.

I'n her oral, initial decision, the |aw judge reiterated her
prelimnary suspicions:

"When this case was first considered by ne, when it was
first assigned to ne and | read the notions that cane
and | read--I1 thought ha, ha, ha. W' ve got another
one of these guys trying to pull the wool over
everybody's eyes. Wll, by god, he's not going to do
it wth nme, | said.

So | cane in here and |listened with both ears. But |o
and behold, | amsatisfied that this was a bona fide
operation, at |east on the part of M. Broderdorf" Tr.
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the presentation of evidence found for respondent.

The Adm ni strator has catal ogued and descri bed the evidence
that runs counter to the law judge's findings, and there is
concrete evidence for the Admnistrator to rely on including
corporate records of the firmthat respondent was the sole
shareholder.® It is a fundanental responsibility of the |aw
judge to resolve clashing testinony and other conflicts in
evidence. The |l aw judge was aware of and consi dered the
evi dence, and we cannot find that she was foreclosed from
crediting the testinony of respondent and his wfe. See

Adm nistrator v. Smith, 5 NITSB 1560 (1986). The |aw judge's

di sposition reflects we think not so nuch any shortcomng in the
Adm ni strator's evidence but rather the strength of respondent's
def ense agai nst the charges.

Qur reversal of the conclusion that respondent had been
adequately shown to have exercised control over the flights at
i ssue | eaves unresolved an objection to the | aw judge's decision
that our prior disposition did not reach; nanely, whether
respondent had in March 1987 intentionally falsified a | oad
mani fest for a passenger-carrying flight, by listing hinself as
pilot in conmand despite not being aboard the aircraft, after he
destroyed (or caused to be destroyed) the original |oad manifest

(..continued)
791

8 These records include BEA invoices urging that paynent be
remtted to BEA and bearing the foll ow ng notation "THANK YQOU,
For flying with Buffal o Express Airline, Inc. W |look forward to
serving you in the future."
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for the flight.® The |aw judge, during the May, 1989 heari ng,
did not allow the Adm nnistrator to devel op evidence on this
al l egation because it was made in support of a crimnal charge
under Section 902(e) of the Federal Aviation Act. Although the
Adm ni strator did not appeal fromthe |aw judge's dism ssal, on
respondent's notion, of that charge as beyond the Board's
jurisdiction to review, the Adm nistrator contends that evidence
concerning the matter of the mani fests neverthel ess shoul d have
been al |l owed because it was relevant to the allegation in the
conpl aint that respondent | acked the good noral character
required to be an airline transport pilot (ATP) certificate
hol der.'® W agree with the Administrator, as we previously
suggested, see Order EA-3349 at 4, note 5, that the |aw judge

erred in excluding this evidence. It was obviously relevant to

°The conpl aint al so all eged that respondent operated
aircraft or served as a crewrenber in Part 135 service w thout
the oral or witten test, conpetency flight test, aircraft line
check, or appropriate training. The |law judge did not discuss
these all egations but reversed the Adm nistrator's order in its
entirety. The Adm nistrator did not pursue these clained
infractions on appeal, and we have treated them as havi ng been
abandoned. NTSB Order EA-3349, supra, fn. 3.

0n appeal to the Board the Administrator broadened the
rationale for his objection, arguing that evidence on
respondent's handling of the manifests was also relevant to the
operational control issue. Gven the |aw judge's rejection of
all the evidence the Adm nistrator was permtted to introduce on
that issue, largely on credibility grounds, it is extrenely
doubtful that the | aw judge woul d have deci ded the control issue
any differently had this point been argued to her and had
evi dence concerning the mani fests been all owed and consi dered.
Moreover, we do not believe that evidence tending to establish
the destruction-falsification allegations would provide such
addi tional support for the Board' s prior judgnent in the case as
woul d convince the Court that the control issue had been
adequat el y anal yzed and expl ai ned.
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t he good noral character issue. W do not agree, however, that a
remand for the taking of evidence on the matter i s warranted.
The | aw judge who heard this case five years ago has since
retired, and, even if she were avail able, the allegations
concerning the good noral character issue do not require for
their proper disposition any particular famliarity with the
evi dence conpiled with respect to the other issues in the case.
In these circunstances, we are not persuaded that the case
shoul d be remanded the case for further proceedi ngs on the
existing record. W will, therefore, dismss the good noral
character allegations wthout prejudice to the Admnistrator's
right to refile themin a new order should he deem such action

advi sable in |ight of whatever considerations nay now be germane

to that determ nation.

The Administrator has, of course, been free w thin that
period to pursue in Federal court a crimnal prosecution of
respondent on the Section 902(e) charge the |aw judge di sm ssed.

A guilty verdict in that forumcould then have served as a
predi cate for revoking respondent's ATP certificate on the good
noral character ground, with right of appeal to the Board.
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ACCORDI NGY, IT I S ORDERED THAT:

1. Board Orders EA-3349 and EA-3451 are vacated to the
extent they sustained violations of FAR sections 135.3 and 135. 5,
and

2. The Adm nistrator's order of revocation is, consistent
with this opinion and order and the | aw judge's initial decision,

rever sed.

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above opinion and order.



